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ABSTRACT r i,, • 

The issue in government treatment of nonpublic 
education has never been whether governments should finance or 
regulate nonpublic schools, but rather how and how much, according to 
the author. This paper explores financial, and regulatory policies 
shaping government involvement in nonpublic education. It first 
examines the typeis and magnitudes of government aid to nonpublic 
schools, including indirect aid through tax. policies and direct aid 
through fiscal policies. Discussed under direct aid are state 
programs, including transportation services, handicapped education, 
textbook and instructional materials, Snd health and welfare 
services; Federal programs, involving compensatory education, child 
nutrition, auxiliary services, special education, and science; and 
local programs, involving "child benefit", programs using public 
school resources and dual (public and nonpublic) enrollment /programs . 
After assessing the relative importahce of government aid, the author 
analyzes government regulation of nonpublic education. Regulations 
both independent of public aid and ties to public aid are reviewed. 
The regulations independent of public aid involve the regulation of 
general business practices and the regulation of educational 
practices, including state compensatory education standards and 
requirements for minimum curricula and teacher certification. Policy 
options, including tax credits and vouchers, are discussed in the 
paper's conclusion. (RW) 




o Institute Ibr Research on Educ^^^ 

^ andGowemance 

oo 
rvJ 

Q >, SCHOOL OF EDUCATION STANFORD UNIVERSITY 




00 

H 

O 



u.l. kmrtmcmt of education' 

national institute of eoucation 

educational resources information 
Center (erio 

AThn documonl has be«n roproducvd at 
racQtvad from the paraon or organi/itton 
bnginating it 

Minor* changai hava baan mnda to laiprove 
raproduction quality 

• Points of viaw or opintont ttaiad in thit docu 
mant do not nacnssarily rapratani ofltctal NIE 

position or policy 



2 



TTC-12 

PUBLIC FINANCE^ AND REGULATION 
OF NONPUBLIC EDUCATION: ■ 
RETROSPECT AND/PROSPECT 

Denniff J. Encarnatlon 

November 1982 



Dennis J. Encarnatlon ^.s a Research Associate at the Institute f ot 
Research on Educational Finance and Governance, Stanford University. 

This paper was prepared for the Tuition Tax Credit Seminar, Washington 
D.C., October 22, 1981. The research for thl-s report Was supported by 
funds from the National Institute of Education (Grant No. OB-NIE-G-80- 
0111). The analysis and conclusions do not necessfikrllj' reflect the 
views or policies of this organization. 



.INSTITUTE FOR RESEARCH ON EDUCATIONAL 
'FINANCE AND GOVERNANCE 



The Institute for Research K>n Educational Flhance and Governance Is 
a Research and Development Center of the. National' Institute of Education 
(NIE) and Is authorized and funded under authority of Sedtlon 405 of the 
General Education Provisions Act as amended by Section 403 of the Educa- 
tion Amendments of 1976 (P .L. -94-482) . The Institute .is administered 
through the School of Education at Stanford University ancf is located in 
the Center f of ^Educational Research at Stanford (CERAS) . 

The research activity of the Institute is divljfied into the following 
program areas: finance and Economics;^ Politics; Law; Organizations; and 
History. In addition, there are a number of other projects and programs 
in the finance and governance area that:/ are sponsored by private founda- * 
tions and government agencies which are outside of the special R&D Center 
relationship with NIE. 



11 



Abstract 

The issue of^ governmental involvement in nonpublic education 
is commonly expressed as a choice between whether private schools 
should or should not be supported by public funds or subjected to, 
public regulation. This perspective ignores an important historical 
fact: the issue of government' treatment •> of honpublic education has 
never been, in the U.S., a question of whether the fede'ral govern- 
ment or several state governments should or should not finance or 
regulate nonpublic education. Rather, it is a question of how and 
how much. This paper will begin to explore a broad array of 
financial and regulatory policies, both existing and proposed, 
that. may shape government involvement in nonpublic education. 
Within this framework, tuition tax credits represent one of tnany 
possible policy options, options that range from doing nothing to 
installing a full system of educational vouchers and monitoring 
devices. 



Government treatment of nonpublic education in the United States haa 
never beeo a question df whether the federal or state governments should 
f^inance and regulate n o n pu b 1 i c ^ s c h o o 1 s . ^ Rather, the question has 
always been how and how much. In an effort to inform current debate, this 
essay will explore existing forms of government aid to nonpublic education 
and their magnitude, and existing forms of governme n t , r egu 1 a t ion of 
nonpublic education and their scope. , 

Two themes will emerge from this analysis. First, government ^% 
involvement in nonpublic education is greater than current debate 
surrounding tuition tax credits would suggest. Much of our ignorance 
coticerriing the magnitude and scope of that involvement is attributable to 
the paucity of information available, the wide variation in funding and 
regulation in different places and types of s(;Fiools, and the rapid changes 
in public policy toward the private sector in education during recent-- 
years. To overcome these problems the analysis will rely on documentation 
provided by some pioneering work done several years a^o, bits and pieces 
of data drawn from a variety of sources, and much conversation with public 
and private school officials. 

The second theme is that public finance and public regulation are 
intertwined. Indeed, the interrelation of finance and regulation has 
increased over time. All direct and ind i r ec t a id programs regulate their 
recipients in some way, though the degree of regulation varies greatly 



r , 
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across programs and locales.^ Any discussion of the sources, purposes, and 
recipients of aid inevitably leads to a discussion of the sources, 
purposes, and subjects of regulation. The conclusion of the paper will 
interpret this connection between funding and regulation in order to 
assess the larger policy context within which tuition tax credits must 
operate if they pass legislative and judicial muster. 
♦ 

GOVERNMENT AID TO NONPUBLIC EDUCATION 

Policy Issuers 

The principal sources of public financial support are indirect 

financial support through tax policies and direct financial support 

through fiscal policies. Indirect aid occurs when government refrains 

from taxing either revenue^ or properties of private institutions, thus 

increasing the total disposable inc ome of private schools. Direct a id 

occurs when government3 either pay nonpublic schools for services rendered 

to students or extend publicly funded services to students who attend 

-nonpublic schools. Whether funds are actually transferred, an implausible 

2 

option in many states, or whether **in kind** services are provided 
instead of cash transfers, a moi;e likely prospect, nonpublic education is 
subsidized through public funds administered by public agencies. 

The providers of public aid to nonpublic education are governments at 
all 1 e V e 1 s - - f e d e ra 1 , state, county, city, district. The type of program 
and the magnitude of aid vary widely, and there is also variation in the 
types of agencies that administer such programs. While numerous programs 



are a d m i n i s tered' by eduxration agencies, many fiscal programs, in addition 
to all forms of indirect aid through tax policies, are administered by 
agencies whose primary responsibility is not. the provision of educational 
services. These agencies range from local health and welfare departments 
to state agricultural departments to the federal Internal Revenue Service. 

What are the purposes for which public aid may be used? At one 
extreme, indirect aid. through current tax policies impose little public 
control over the internal allocation of funds retained or revenues 
generated as a 'result of a school' s tax-exempt status. At the other 
extre'me, nonpublic schools have little control over publicly funded and 
publicly provided services ("in kind'* services) to students attending 
their schools. Between these two extremes are government programs that 
provide direct aid that can be allocated by the nonpublic school for a 
variety of broadly stated purposes. 

The primary recipients of public aid for nonpublic education are the 
schools that provide educational services and the students and parents who 
are consumers of these services. In the first s-e t of programs, nonpublic 
schools are treated in much the same way as their public school 
counterparts by federal, state, and local authorities. This usually 
implies thai: direct grants are made to schools to offset the costs of 
providing selected services. In the s ec ond set of p rograms , students who 
attend nonpublic schools are treated like their counterparts in public 
schools, receiving the same publicly funded (and often publicly 
administered) services. 
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What is the magnitude of the aid provided? Discussion of public aid 
is meaningless without reference to its relative contribution to 
expenditures in the private sector. A distinction is usually dra%m 
between aid in proportion to educational costs faced by a given school or 
individual, and aid in p ropor t ion, t o the total cost (presumably a function 
of total income) of nonpublic e ducat ion generally. . One ext reme is the 
absence of any direct or indirect government fui^injg of nonpublic 
education, as is the case with some proprietary nfonpublic schools. On the 
other - extr eme is a system of education* 1 vouchers that can be redeemed at 
any school without additional charge. Such a program currently exists in 
states that pay private school tuition in the absence of public facilities 
for special education, or for studentis in geographically isolated regions. 
For most nonpublic schools, which are between these two extremes, any 
, estimate of the r e I a t ive magni tude cff government aid must be approached 

cautiously because of the^difficulties encountered incalculacing 

3 ^ 

nonpublic school finances. The last c omt> rehens ive study of government 
. a Ld to nonpublic education was completed by a presidential commission in 
1 9 7 2 using 1 9 70-7 1 estimates.^ All subsequent studies, including the 
present one, rely on this data base as their point'^of departure.^ Using 
these data. Table I estimates the magnitude of government aid to nonpublic 
educ a t ion . 
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These benchmark figures will serve as the basis for comparing a 
variety ot aid programs. . 
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Indirect Aid through Tax Policies 

It is t^e general policy of federal, state, and locil governments to 

A 

gra<it tax-exempt status to educational, religious, and charitab.le 
organizations, groups or institutions. More than 95 percent of nonpublic 
schools are exempt from local property taxes, as are oth^r nonprofit 
private institutions. In Walz v. The Tax Commission (1970), the U.S. 
Supreiie Court upheld'the constitutionality of tax exemptions for 
church-owned property, though conceding that tax exemptiortA are indirect 
financial support' for religious o rgan izat ion». According to available 
estimates of nonpublic school income in 1.9 70-71; 32 percent of all 
government aid to nonpublic education was derived from local property tax 
exemptions. As a result, local property tax deductions alone provided 



roughly $8.vJ>0 of every $ 1 00 o f total nonpublic school income from all 
direct and indirect, public and private sources during 1970-71. The 
subsidy from this source has probably g ro%m during the past ten years 
since local property values have increased at a rate faster than 
inflation, thereby increasing the value of local property tax exemptions. 

Similarly, certain revenues, including charitable contributions made 
either indirectly to churches or directly to n onp ro f i t -non pu b 1 ic schools, 
ar« deductible from individual income subject to federal and, to a lesser 
extent, s t a t; e income taxes. ^ Over two-thirds of the states have tax 
exemptions for religious, charitable, or educat iona-1 pur poses. However, 
by comparison, the value of these combined federal and state tax 
'* s u b s id i e s'* was half that of local property taxes during 1 970-71. The 
relative magnitude of this aid probably did not grow appreciably during 
the remainder of the decade. Since 1 970, charitable c on t r ibu t ions as a^ 
proportion of total nonpublic school revenues have fluctuated, with a 
significant downturn during the raid-decade recession from which private 
giving only recently recovered.^ 

Since schools only irap I ic it ly c oun t these tax breaks as revenues and 
g"overnraents do not count thera as budgetary expend i ti^r e s , the total value 
of indirect subsidies is not readily available. Sullivan (see Table 1) 
estimated that exemptions from local property taxes and deductions from 
state and federal income taxes together amounted to $ 3A0 million, $6A f9r 
every nonpublic school student in indirect subsidies from government tax 
policies during 1970-71. This amounted to approx iraAte ly 14 percent of the 
total nonpublic school income from all direct and indirect, government and 



TABLE I 



Escinuited Government Aid foe 

1*70-71 



>npLiblic Education 



AiDOunt 
(miLlions $) 
FY 1971 



Average 

Per Pupil 
Subsidy , 

1970-71' 



X Total 

Nonpub I ic 
School - 
Income 



X Gov' t. 
Aid to 
Nonpub I ic 
Educa t ion 



Sources of Aid 

Federal Government 

Indirect Tax Deductions 
Direct Program Expenditures 
Subt ot a I 

State Governments 

Indirect Tax Deductions 
Direct Program Expenditures 
Subtotal 

Local Governments 

Indirect Tax Exemptions 
Dir^ict Program Expenditures 
Subtotal 

Total All Governments 

Indirect Tax Deduc I ions /Exempt iona 
Direct Program Expenditures 
Total 



Source: Daniel J. Sullivan, Pub 1 ic 

D. C. Heatti, 1974), Table 5-1, p. 93; President's Commiaaion School 
Finance. Pu»bjU£ Aid to Nonpublic Ed ucatio n (Washington, D.C.: The 
Commission, 1971). 

/te: Defined as the dollar value of alL income and budgeted aervicea provided by all 
direct and ind i rec t , government and private aourcea. Excludes non-monct i zed 
••contributed services'' and ''of f-the-budget'' f inane ing. provided by asaociated 
institutions. For further details see footnote 5. 
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nongovernment sources in that academic year. Thp ,\ indirec t a id accounted 
for more than half of all govemment aid £o nonpublic education. 

. 9 

Direct Aid through Fiscal Policies 

In addition to indirect funding through tax polic^ies , virtua lly all 
remaining government financial aid , to nonpublic educat ion is in the form 
of direct budgetary expenditures for s pecific categories of assistance. 
Over two-thirds of these budgetary expenditures came from state 
governments during 1970-71. New prk stat^ atone provided $84 million of 
the $309 million budgeted for direct assistance by all governments in that 
academic year.^° Most state and federal programs, especially those that 
have withstood challenge in the courts, are "child benefit" or "child 
welfare" programs. \ Over 33 states offer such programs to enhance. the 
student's w.ell-be^ing irrespective of the school the student attends. 
In addition, over a dozen federal programs directly or indi^rectly assist 

12 I 
nonpublic school students. I 

While most nonpublic schools take advantage o f government tax 
policies, a much smaller number are able to take advantage of programs 
that provide direct aid. This is because programs do not directly aid 
nonpubl ic schools , but are designed to benefit targeted student 
populations. Moreover, the majority of^these programs are not 
administered by private schools, but are distributed by local agencies as 
publicly funded and publicly administered "in k i nd" services to a 
relatively small number of nonpublic school students. Since there is no 
transfer' of funds to private schools, these services do riot appear in the 



13 



expenditure records of nonpublic schools. Therefore, the following 
_ j: estijnates. of g ov e rnme n t a 1 f isca 1 aid to nonpublic education provide at 
\^ best an indication of the relative priorities assignedby state 
^ governments and, to a lesser extent, federal and local agencies to each of 

several "child benefit" programs . The^programs are outlined in the order 

of their relative magnitude of aid. 



State Programs 

' i • ' ■ ' . . ■ 

Transportation Services . During 1 975, laws in 15 states explicitly 
jfuthorized publ ic ly operated transportation for nonpublic school students; 
14 more states authori2edtra%sportation services under certain 
well-defined contingencies.^^ For example, in three states public 
transportation is provided only to those nonpublic school children who 
reside along established routes of public school buses. lit addition, most 
states provide publicly funded transportation services for exceptional 
children enrolled in special education programs. It is estimated that th^^ 
provision the full range of state "ansportatioo services accounted for 
over one-quarter ($51 million) cf a 1 1 s tat4^ budgetary expenditures for 
njonpublic education during 1 9 70-71.^^ Since transportat ion is not 
normally included in private school tuitions in some locales, the 
provision of these services may mean important savings for parents who 
have chosen to send their children to nonpublic schools. 

Special. (Hand i-capped) Education Programs . These programs assist a 
limited population of nonpublic school students and an even smaller number 
of nonpublip schools.. In all 50 states, handicapped education has been 
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treated like other ''child welfare*' progifams, with benefits channelled 
through- the student's parents in the form o f voucher s and o t her 
re imbur seab le gxants^ In addition, 23 states by 1975 also mandated some 
form of direct state financial support of private institutions that 
maintained facilities for special e d u c a t ion . ^ ^ In most instances 
support was also provided for special classes, specially trained staff, 
pupil t r an sportat;ibn, and a variety of other special educational services 
and materials* 

In 1 970-71 it was estimated that these prograiins accounted for another 
fifth (approximately $42 million) of all state budgetary expenditures for 
nonpublic education. Since then there has been a dramatic increase in 
litigation instigated by students and parents in state and federal courts 
to require that school districts provide special education programs. This 
litigation prompted the enactment of a large body of'laws designed to 
benefit exceptional or handicapped children. All of this legislative and 
judicial activity over the past decade has probably increased the relative 
level of state assistance above those levels estimated for 1970-71. The 
dollar value of publicly funded services for handicapped children enrolled 
in, nonpublic schools may even now exceed the value of state transportat ion* 
services, making handicapped education programs the largest component of 
state budgetary expenditures for nonpublic education during the 1980s. 

Textbook (and Other Instructional Mat;erials) Programs . The 
provision of secular textbooks to nonpublic school students iS another 
important "child benefit" program that does not transfer funds directly to 
nonpublic schools but does reduce that school's cost of operation. As of 
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1975, eight states provided secular textbooks to students attending 

nonpublic schools; eight more states recommended that local education 

• ♦ 18 

agencies provide textbooks under certain conditions. ^To illustrate 
the f irst pattern, the Louisiana state constitution provides for the 
distribution of free textbooks to all children in the state. On the other 
hand, in Texas free textbook^ are distributed by local school districts to 
visually handicapped children attending nonpublic schools. The recent 
state supreme court ruling that struck down California's textbook loan 
program suggests, however, that the value of these programs will probably 
not increase appreciably in the near future. 

Health and Welfare Services . A few states also provide health and 
welfare services administered by public agencies to students enrolled in 
nonpublic schools. These services include regular visits of public school 
nurses to nonpublic schools, the immunization of nonpilblic -school 
students, tuberculin tests for nonpublic school teachers, and classes for 
nonpublic school students in hygiene and nutrition. Only t^hrce 
s t at es --Co n nec t ic ut Michigan, and New York — p^rovide eqtial healt^h and 
welfare services to students enrolled in public and nonpublic schools. 
Again, the provision of such p u b 1 ic 1 y> f u n d ed services augments the 
ope'^rations of nonpublic schools and redirects school resources to other 
uses. 

Other State Programs . Various other forms of public aid for 

nonpublic schools, nonpublic school children, and their parents exist^irt 

19 

several states. For example, provisions for granting auxiliary 

services such as guidance, counseling, or testing to nonpublic school 
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students are found in the statutes of some states* South Carolina and 
Virginia also provide state scholarships and loans on a competitive basis 
to s e lec ted s tudents attending nonsectarian pr iva te 8€|C ondary schools. In 
a fe*w states, such as Vermonb ^d Alaska, public funds are made available 
to nonpublic schools in the form of tuition vouchers when no public high> 
school is available. A number of states include nonpublic school student's 
in state driver education courses; in mos t ins tances the tuition costs are 
paid by the state to encourage students to receive instruction in 
state-accredited programs^ 

0 

Federal Programs 

Compensatory Education Programs . The lion's share of federal aid 
to education, both nonpublic and pubfic, is provided through Title I of 
the Elementary and Secondary Education Act (ESEA) of 1965, as amended. 
With fiSEA Title I, Congress adopted the ''child benefit" approach to 
funding education. E a r 1 i e r ' p r og r ams — for example, the nutrition and 
science programs discussed be low--benef ited private school students by 
placing ()ublicly funded resources under the control of private 
institutions. But with ESEA Title I, a formula was used to distribute aid 
to public school districts and school attendance areas according to the 
concentration of school-age- children (and not just public school students) 
from low-income families. 

Under ESEA Title I, nonpublic school students residing in eligible 
public school attendance areas are eligible for Title I services if they 
meet the criteria used by the local public schools to determine 
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educational deprivation, (For a discussion of the services provided, aee 
"Local Programs*' below.) In 1 970-7 1, the U.S. Of f ice of Education 
estimated that three percent of total federal Title I budgetary outlays 
were spent on services provided to nonpublic school students. This 
amounted to 44 percent ($44 million) of all federal programmatic aid for 
nonpublic education. Most of this aid went to inner-city Catholic 
parochial schools where most nonpublic school students f rom educa t iona 1 ly 
and economically deprived b a c kg r ou nd s a r e enrolled. Therefore, the 
magnitude of Title I aid varied greatly ac ross s choois . On one extreme. 
Catholic schools in San Francisco received almost $500 in services for 
every Title I student enrolled in their school — a sum that rivaled 

Catholic school tuition in magnitude. On the other ext reme, nonsectarian 

■ 21 

independent schools received no Title I services. 

Child Nutrition Programs . While compensatory education augments 
the instructional program of nonpublic school students, the~'school lunch, 
breakfast, and milk programs are the largest non-^ins true tional programs 
operating in nonpublic schools and funded by the federal government. 
These programs, administered by federal and state agricultural agencies, 
distribute surplus agricultural commodities at subsidized rates to 
low-income students in both public and nonpublic schools. From an 
administrative perspective, these programs are unique in that they give 

public resources and control to nonpublic schools and pay these schools to 

. . 22 
administer the program. 

^^^,;^aken together, all three child nutrition prdgrama accounted for a 

third of all federal direct programmatic expenditures on nonpublic 
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education during 1970-71. This represented approximately $33 million, ar 
4.4 percent of total federal budgetary outlays for all c h i ld< nu t r it ion 
programs operating in public and private schools during 1970-71. Since 
certain states (e.g., California and Wisconsin) supplement federal grants 
to child nutrition programs, the value of these programs is probably 
larger than estimated here. As with aid distributed through ESEA Title I, 
most federal child nutrition aid went dispropor t i^onate ly to inner-city 
schools; among nonpublic schools, this again meant that students attending 
inner-city Catholic parochial schools Were the single largest group of 
beneficiaries. 

Instructional Material and Auxiliary Service Programs , Ac cording 
to U.S. Office of Education estimates, the third largest component of 
federal fiscal aid to nonpublic education dur ing' 1 970-7 1 was aid for 
purchasing books, equipment, and supplementary services under various 
titles of the Elementary and Secondary Education Act, especially ESEA 
Title IV-B. From the p e r s p e c t i ve o f nonpublic 'school administrators. 
Title IV'-B has remained one of the most flexible and popular of all 
federal education programs throughout the 19708. In 1970-71 t^is aid 
amo^unted to one-fifth ($23 million) of all federa 1 progr'ammat ic aid for 
nonpublic education, or 8.4 percent of federal funds allocated to all 
school districts for instructional materials anci auxiliary services during 
that academic year. There is reason to believe that federal aid for 
instructional materials is more widely distributed across the spectrum of 
nonpublic schools than aid provided through any other federal program 
discussed thus far.- According to a recent report, service! provided under 



14 



ESEA Title IV-B are now used by a majority of nonpublic school *8 tudents 

attending a majority of nonpublic schools. Even so, nonpublic school 

participation in thi^ federal program appears to be uneven nat ionwide; 

p a r t icipa t ion' va r ies from a high of 100 percent in one state to 10 percent 
24 

in another. 

Special (Handicapped) Education Pragrams . As early as 1963, ihv. 

Eaderal government offered subsidies for up to 75 percent of the total 

costs associated with the construction of private facilities designed to 

2 5 

operate special education programs. Social Security payments for 

these services were a Is o subs t an t ia 1 ly increased that year. Twelve years 
later, following a spate of judicial suits and selective state legislative 
activity, the Education for All Handicapped Children Act of 1975 greatly 
expanded the federal role, and made private institutions equally eligible 
with public ones for federal monies. Under the Act, states and Ipcal 
education agencies must insure that all handicapped children in their 
jurisdiction, regardless of where they are enrolled in school, are 
Identified, located, and evaluated without charge. The state must also 
insure that each local agenqy distributes, a port ion of its funds to 
provide necessary services for students a t tend iti^'^onpub 1 ic schools. The 
state or locale may choose to contract with private schools for the 
provision of services not provided in the public sector. While estimates 
of the value of this federal program to nonpublic educat;:ipn are not 
available, its importance for selected schools and students is undoubtedly 
great, especially when combined with more extensive state programs. 
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Sc ience Programs . In sharp contrast with the ''child benefit" 
programs discussed above, the first d i r e c t f edera 1 aid to nonpublic 
schools came into existence much earlier with the passage of the National 
Defense and Education Act (NDEA) of 1958. NDEA provided low-interest, 
long-term loans to private schools for the purchase of science-related 
equipment, while simultaneously providing outright grants to public 
schools for similar purchases. However, by the end of th^ first three 
years of operation, only 8 percent of the loans available to nonpublic 
schools were committed, suggesting that this set of p rogr ams had a 
marginal impact on nonpublic education. NDEA also directly subsidized 
the Salaries of private school teachers and provided them with a number of 
indirect subsidies such as the cancellation of portions of teacher 
education loans. Even though these subsidies were terminated during th^ 
\97Os, NDEA is important historically because of what it r epr es6nted--a 
program of direct aid with broad discretion. 

Other Federal Programs ^nd Recent Legislation . Though the 

Vocational Education Act was enacted iri 1963, it took amendments in 1968 

27 

to provide ''child benefit" services to nonpublic school students. 

Even though these amendments improved prospects for dual enrollment, a 

recent study concluded that it is difficult for nonpublic schools to apply 

for this program since their participation is contingent upon a larger 

2 8 

public school program. The same conclusion was reached concerning 

nonpublic school involvemen^t in federal bilingual education (ESEA, Title 
VII) progr ams . Howeve r, in the latter case, local e ducat ion agencies a re 
required to consult with nonpublic school represen ta t^es about the needs 
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,of nonpub.lic school children, and comparable services must be provided to 
them. 

More recently, under the terms /of Part II of the Education 
Consolidation and Improvement Act of 1981, several federal categorical aid 
prog rams are now cortsolida ted into one block g rant to- the states. Several 
of these programs had previously mandated, under certain conditions, the 
participation of nonpublic school students in local policy 
implementation.^^ 'In addition to federal funds for school libraries and 
instructional resources (ESEA Title IV-B) discussed above, the largest of 
these now~consol,ida ted programs .include basic skills programs • (ESEA Title 
II), programs for the improvement of local educational practices (ESEA 
Title IV-C), des eg rega t ion assistance throu^'gh the Emergency School Aid 
Act, and Te^acher Corps. As a result of grant consolidation and, 
c o'nc omitant ly , regulation repeal, there is riow no federal requirement that 
state or local education agencies fund any one of those programs 
cons.o 1 ida f ed . This s ugges tii "t hat nonpublic school aid Jormer ly <ie rived 
from any of these sources may not b^ forthcoming, depending upon local 
circumstances. 

However, one notable exception to the bill*! aversion to regulate 
state and local agencies is the section in the new law pertaining to the 
participation of students attending nonpublic schools. This section, one 
of the longest in the current Act, requires that states and localities 
share more federal funds with private schools, and grants nonpublic 
schools greater leeway to bypass recalcitrant^ local agencies in the 
schools' pursuit o^ consolidated funds. Moreover, the administrative body 
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app'ointed by the governor and charged with a 1 locat ing Par t II monies rm^ t , 
according to the Act, include nonpublic school officials among rts 
members. Even Part I of the 1981 Act (fortierly ESEA Title I) grants 
nonpublic school students greater access to public funds. While funding 
for all of these federal programs will be reduced relative to 1981 levels, 
provis'ions for greater nonpublic school access to^available funds will 
ameliorate some of the losses in local funding that will occur,, leaving 
public schools to bear Che, brunt of the cuts. 

Local Programs 

"Child Benefit" Programs . Since most state and federal program* 
of financial aid to nonpublic education channel their monies through local 
e d u c a t i o n a g e n c i e s and draw no distinction between students enrblled in 
public and private schools, these programs inevitably help shape local 
pu b4 i c - p r i V a t e school relations. Several local aid prggrams, especially 
those mandated by state and federal legislation, are designed to provide 
students enrolled in nonpublic schools with services also available Co 
public school students. The extension of services to handicappe/J or 
economically disadvantaged students attending nonpublic schools 
illustrates this type of local "child benefit" program, one that involves 
publicly funded but privately operated services. Service arrangements 
include the loan of equipment to private schools, payment of salaries of 
private school personnel, and the use of public school personnel on 
privateschoolpremisea. * 
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Local public-private school relations concerning this type of "child 
benefit" program are illust rated by the imp leme n tat ion of ESEA Ti t le I 
programs. Local public school districts were given wide discretion over 
the criteria used to identify eligible students, ov'er thie ^approach used in 
diagnosing student learning problems, and over the provision of services, 
staffing, and evaluations provided by educational institutiorta within the 
district's boundaries. The Act al^o mandated for the first time in 
federal legislation the involvement of nonpublic school representatives in 
the planning of local programs; these rej^resentat ives must "sign off".ion 
the program before it is implemented. This allowed nonpublic schools to 
become actively involved in needs as sessme n t , s tudent identification, and 
service design. Various """bypass" procedures are available when .local 
educational Agencies fail to provide services to, nonpubl ic school 
students. 

The implementation of Title I in the San Francisco Unified School 
District illustrates how public-private relations ar^ actually carried 
out.-^ There, compensatory education services were provided for 2,903 
nonpublic school students in 25 nonpublic schools during the 1980-81" 
academic year. The total budgetary a 1 loca t ion . f or these nonpublic school 
services was ■ approxima te ly $1.4 million, or $476 for each Title I student 
enrolled in nonpublic schools in San Francisco. This $1.4 million 
amounted to 15 percent of the school district's total allocation of Title 
I monies during that year; mps t of this funding (96 percent) went to 
Catholic parochi'al schools. Th^se Title I expenditures paid for 157 
part-time p a r a p ro f e s s i o n a 1 s (mostly t h r e e -q ua r fe r or half-time 
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instructional aides), two full-time psychologists, one ha 1 f-t ime reading 
^sp^cialist, and one half-rt ime resource teacher — all of whom were paid out 
of public funds (from federal and matching state and local sources) far 
tt^e services that they delivered exclusively within private schools. The 
district also detailed additional-public personnel to carry out other 
functions in private schools (e.^. » program evaluations) at erratic 
intervals. 

Dual Enrollment Programs . Numerous programs that may be 

independent of state and federal mandates combine the resources of public 

and private scho9ls in the provision of local educational services to all 

students wh.o attend schools in the district. These programs usually 

enroll students simultaneously in public and nonpublic schools. Dual 

enrollment was defined by a 1 965 U. S. Office of Education study as "an 

arrangement whereby a child or youth regularly and concurrently attends a 

public school part-tirte and a nonpublic school part-time, pursuing part of 

his elementary and secondary studies under ^the direction and control of 

the public school and the remaining part unde^ the direction and control' 

11 

of the nonpublic school,' 

•Release-time and shared-facilities are variant* of the same approach. 

In a 1 964 report, the National Education Association (NEA) reported that 

at least 183 public school systems in more than 25 states allowed pupils 

( from nonpublic (especially Cathplic) schools to take public school 

3 2 

instruction in one or more subjects during the regular school day. 
The subjects most frequently provided — science, industrial arts, 
vocational e d u c a t i on- - r e qu i r e d expensive equipment and supplies and 
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special facilities not available^in man/ nonpublic schools. In addition 
to s u"p p leme n t i ng nonpublic school course offerings, one goal of dual 
enrollment prp^rams> was financial; local dual enrollment programs may 
involve a nonpublic school facing a financial crisis in a community where 
public schools app^i^ent ly ou Id not afford to as.fi iinu la t e all the nonpublic 
school studemts. 

Available evidence suggests that dual enrollment programs were still 
in operation through the 1 9708. At least 19 states in 1970 provided aid 
to public school districts operating dual enrollment programa. In 
California, f o r e X amp 1 e , the state education code (Sec. 5665) requires 
that public high schools "admit pupils regularly enrolled in nonpublic 
schools to en'roll in vocational and shop classes and in classes relating 
to the natural and physical Sciences.'* As noted above, a number of O^Wr 
states include nonpublic school students in publicly funded and operated 
driver education programs. 

While most earlier ciu.«| enrollment programs involved nonpublic school 
students taking cour.ses part-time in public facilities, a recent twist to 
this strategy involves the part-xime instruction of public school students 
in private faciliti4s. tn 1974 the federal vocational education program 

was amended to p r o vfe de pub lie school students witb part-time vocational 

* . ..... 34 * . 

training w i c"H j^p r i v a t e vocational training institutions. Likewise, 

certain I o c i^^ ' s^i^^ o I dist-ricts enter into agreements with private 

contractors for the provision of driver education programs. In the early 

1 970s, per?ormance contracting for math and reading progranis was another 

variant of this strategy. 
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While ea r 1 ier duaL enrollment programs often involved the Sharing of 
public f ac i\ i t ies wi t h students enrolled in nonpublic Schools , recent 
declines in public school' enrollments have witnessed the compilete takeover 
of certain public facilities by nonpublic schools. Acfross the country; 
local school dis tricts have begun to lease recently closed public schools 
to nonpublic schools. . These leasing arrangements provide rents tl^at 
augment^the budgets of public school districts, and may provide subsidies 
to nonpublic schools in the fcrtm of lower c'apital costs. ( 

The Importaj[ice of Government Aid 

Public f i n ancial support for nonpublic schools, for nonpublic school 
children and for the pare^nts of these children already exists in the 
absence of tuition tax credits. At all levels of government, tax 
deductions and exemptions indirectly bolster the total operating budget of 
nonproprietary, nonpublic schools. Fourteen states provide financial aid 
to nonpublic schools or to their s tudentai^, including states that pay 
private sc hool tuition in the absence of public facilities, ^nd 33 states 
offer at least some "child welfare*' benefits, such as transportation, to 
n'onpublic school children.^ Another dozen federal programs directly or 
indirectly assist nonpublic school students. At the district lev^l, local 
programs of every size and shape not only implement s|:ate and federal 
policy, but move beyond them in scope to serve local needs. 

According to estimates summarized in Table 1, gove^rnments at the 
federal, state, and local levels during the 1971 fiscal year provided 26.4 
percent of total nonpublic school revenue from all direct and indirect, 
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publ'ic and p^vate sources. The diatributipn of this aid varied widely 
across schools of different types, with Catholic parochial school^ and 
their students receiving a disproportionate share of available pjiblic aid. 
Fqr every dollar in tuition paid by each student in Catholic e lementary 
and secondary schools during 1970-71, \the government subs^dy^ r^resented 
an additional 69 cents. If this government contribution were removed and 
the services left intact, average per-pupil cost in Catholic schools , 
estimated at $307 for 1970-71, would have risen by at -least 40 percent. 
These figures, which are^at best benchmarks, probably over-estimate the 
relative financial contribution by governments at all levels to nonpublic 
education generally and to individual schools specifically. Nevertheless, 
even accounting for various "difficulties and possible omissions, the 
importance of the government as a cohtributor of aid to nonpublic 
education still remains high, certainly higher than, the cur rent debate 
surrounding tuition tax credits would otherwise suggest., 

GOVERNMENT REGULATION OF NONPUBLIC EDUCATION 

Policy Issues 

Along with the expansion of public aid programs there has been a 
1pro li f erat ion of public regulatory policies that are imposed when public 
aid is received. Almost all direct and indirect financial aid programs 
regulate their recipients in some way, placing constraints on the 
generation and allocation of financial, resources, or on the .use of 
publicly funded "in kind'' services, Wh,ile public finance and public 
regulation are in t er twined, there are also numerous federal, state, and 
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1-ocal poli9,ies that regulate without providing aid. These regulations may 
be applied to all profit and nonprofit business undertakings, or they may 
be applied exclusively to educational institutions. « 

What are the purposes of regulation? Regulations that apply to all 
regular business practices may be imposed on proprietary and nonprofit 
undertakings alike to insure compliance with laws concerning public health., 
and sajEety, commercial and residential zoning, truth in advertising, 
employment practices, affirmative action, business licensure, and - 
procedures f\)r ad jud icating conflict between business and client. When 
discussion shifts to regulations affecting educational practices, then 
issues of compulsory education, student admissions, curriculum content, 
and personnel qualifications become important. These regulations 
inev i tab ly ^shape the instructional program of £onpubl ic schools and help 
to define what a school is. 

Who are the principal regulators? Gove r nmefits at all leve Is — 
federal^, state, county, city, district — regulate nonpublic education. The 

'I . ' 

types and scope of regulations vary widely across these levels. Moreover, 
at any given level of governmental authority, there is wide variation in 
the agencies tha't regulate nonpublic education. « In addition to l6cal, 
state, and federal education agencies, these regulatory bodies range from 
local zoning commissions to the Internal Revenue Service. 

To answer the question of who is regulated, attention must be focused 
on schools as institutions and on the schools* clients, i^ic^Ludi^i^^^ 
and students, and other school clientele, including financial benefactors, 
^os c general business regulations chat are imposed in Che absence of 
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public «id are applied to schools as institutions). Yet, business 
regulations tied to public aid, especially aid through t ax .exempt ion, may 
also be imposed on third parties. For example, p rivate donors to 
nonpubl ic-nonpr o f i t schools cannot claim tax deductions for their 
contributions if the school fails to retain its tax-exempt status, and 
such controls influence the generation of income by nonpublic schools. 
Educational practices may be controlled through strictures imposed either 
on schools or on students and parents. For example, compulsory school 
attendance laws may be enforced by closing schools that fail to satisfy 
state standards, or they may be enforce^! against the Students and their 
parents to prevent attendance at substandard schools. Such educational 
regulations may be imposed with or without public aid attached to 
compliance. 

Regulations Independent of Public Aid 

Regulation of General Business Practices ^^^^ 

Local, state, and federal agencies regulate nonpublic schools through 
business statutes that apply generally to all proprietary and 
non-proprietary educational and oon-educational institutions. Most of 
these regulations are administered by agencies that range from the local 
zoning and building commission to the Equal Employment Opportunity 
Commission. As applied to nonpublic schools, these government regulations 
have two general objectives. The first is based on the rationale that 
governmental controls\ver the physical environment of private businesses 
are as necessary for the public's protection from actions of nonpublic 
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schools as they are for the public's protection from any other private 
business. Thus, buildings used for educational purposes are required in 
all states to satisfy state and locial building, fic'^i health, sanitation^ 
child welfare, and zoning codes. VThile most of these codes are rarely 
invalidated by the courts, zoning regulations have been increasingly 

challenged by supporters of private education as the frequency of home 

35 

study and conflict with local ordinances have gro%m. 

A second general objective of government regulation of nonpublic 
schools is based on the rationale that parent^ and students need valid 
criteria by wh;^ch to choose private schooling, and that business 
regulations are as necessary here as they are in other sectors of the 
service economy (e.g., health care delivery). Protection of the public 
from fraud is often sought by private schools that want to protect 
reputable institutions from questionable practices by other schools. In 
response to these demands, all 50 states require that nonpublic elementary 
schools register with the state department of education and provide 
certain records and reports. At a minimum, nonpublic schools must 

furnish the state with pupil attendance records and grades of instruction; 
these records are often supplemented by information on the number of 
teachers employed and the courses of s t^dy of fered. 

Wh i le such records are available to the general public, it is clearly 
understood that registration does not imply approval. To secure approval, 
40 states have established a range of voluntary and involuntary procedures 
for nonpublic school licensure (see Table 2). Of these, 5 states 
administer mandatory accreditation programs, 23 more mandate that selected 
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nonpublic schools conform to state department of education requirements to 
secure approval, and an additional 12 states grant approval at the request 
of a nonpublic school. Licensure in most states, whether voluntary or 
nat, requires that nonpublic schools maintain the same minimum standards 
of educational pr.actice that are applied to public schools. 
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TABU 2 

State Regulatory Policies Affecting Nonpublic Education 



Folic let 

Licensure 

Mandatory Accreditation 
Mandatory Approval 
Voluntary Licensure 

Records and Reports 

Attendance Records only Required 

Additional Records Required 

Special Health and Safety Requirements 

Compulsory Education Standards 
Mandatory Standards 

Noninterference 

Curriculum Requirements for Selected Schools 

Teacher Certification Requirements 
Mandatory 
Voluntary 

Noninterference of Any Type 



Number of' 
States Adopting 
Policies 



5 

23 
13 



37 
23 
36 



38 

12 

46 



13 
26 
12 



Source: Charles J. 0/Malley, "Governance of Private Schools/* Private 
School Quarterly (Summer 1981); 12-15; Bascomb Associate*, 
State and Federal Lavs Relating to Nonpublic Schools (Washing- 
ton , D.C. : Office of Education, 1975), pp^ 26-31 . 
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Regulation of BducAtibnAl Practices V * 

In Pierce v/Society of Sitteri ( 1 925), the U.S. Supreme Court 

37 

reiterated the government's power to regulate nonpublic ichooli: 

No question is raised concerning the power of the state to 
reasbnably regulate all schoolj^s, to inspect, supervise, and 
examine them, their teachers and pupils, to require that all 
children of proper age attend some school, that teachers should 
be of good motal character and patriotic disposition, that 
certain studies plainly essential to good citizenship must be 
taught and that nothing be taught which is manifestly inimical 
to the public welfare. 

To illustrate p h ^1 range iind frequency of regulations pertaining to 

nonpublic elementary secondary schools, state statutory provisions are 

summarized in Table 1. Of these, three sets of regulations merit close 

sc r u t iny ^ b e c au s e t h e y .ultimately shape the definition of a nonpublic 

school. 

St.ate Compulsory Education Standards . The question of state 
regulation of ^nonpublic schools became salient with the, passage of 
legislation requiring all children within specified age limits to attend 
school. If the state forced every child to go to a school, be it public 
or nonpublic, then it was argued that all schpols had to meet mininpum 
educational standards* In keeping with this obligation, 49 states and the 
District of Columbia require compulsory school attendance; only 
Mississippi makes attendance voluntary. 

State cdmpulsory education statutes ma^ be divided into two 
categories outlined in Table 2. Twelve states accept prima facie that 
nonpublic schools satisfy the state's compulsory attendance provisions, 
and they make few demands on these schools. In contrast, a majority of 
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• t a t es r e qu i r e that nonpublic tchoolt satisfy educational standards 

determined by the state department of education in order to comply with 

the state's compulsory attendance provisions. Standards include subjects 

of study> instructional materials, minimum length of school day and year, 

personnel qualifications, and course requirements for graduation. Thus, 

in these states, nonpublic schools must demonstrate that their 

instructional program is equivalent to that provided in the public 

schools. Various sanctions exist to insurecompliance with the 

"equivalency*' principle, though the methods of enforcement vary across 

states. Fourteen stages can close schools violating state regulations, 

while 17 additional states, having no such direct sanct ions , enforce 

compulsory attendance lavs against the studentsVor their parents to 

38 

prevent attendance at substandard schools. 

Minimum Curriculum Requirements . The most common and, critics say, 
troublesome application of the *'equ iva lency'* principle requires nonpublic 
schools to teach courses comparable to those in public s'chools. The 
minimum curriculum ragulations of most states require that -nonpub 1 ic 
sthool students iqeet the same standards deemed necessary for their public 
school counterparts to satisfy the compulsory attendance laws of the 
state. In the name of ''equivalency,** most states require instruction in 
certain specified courses. The number of states that mandate certain 
educational standards or specific curriculum requirements has grown over 
time. In 1965, 31 states regulated curricula; by 1975, according to Table 
2, this number had grown to 46. These codes vary widely in how much they 
specify instructional standards and enforcement procedures. In 1965 ten 
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• Cates specifically defined required courses, while an additional 21 

denanded various degrees of equivalence. According to Table 2, the number 

39 

of states in each of these categories had increased by 1975. 

» ■ . . ' * 

Teacher Cer t ificat ion Requirements . Determining who is competent 

to teach in schools, how competence can best be developed, and who is 

qualified to judge competence are all hotly d e ba t e d i s s ues. The 

"equivalency** principle focuses concern on whether teachers of nonpublic 

schools should be required to undergo the same training ahd acquire the 

same knowledge and skills as teachers in public schoofs. Of the 38 states 

in 1980 that required nonpublic s c hools to satisfy the "equivalency" 

principle, Alabama, Hawaii, Kansas, and North Dakota also required that 

all nonpublic school teachers be certified by that state's department of 

education in order to comply with its compulsory education mandate. "And 

of these 38, an additional 9 also required that nonpublic schoo^ teache^s 

of all n o n -r e 1 ig iou s subjects receive department of education 

certification. That brings a total of 13 states requiring some form of 

teacher certification for most nonpublic schools to operate during 1980, 

up from 6 states during 1965. Another 26 states also provided nonpublic 

school faculty with the opportunity to seek state certification 

voluntarily. Moreover, states like Oklahoma, with more limited standards 

and enforcemjtnt procedures, require that nonpublic schools employ 

U 

state-certified teachers before they apply for voluntary state^ 

1 40 
approval. 
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Regulat ions Tied to Pu bltd Aid 

CoBp I iancte* wi th the various regulatory policies outlined above may be 
closely tied to the provision of public financial aid to nonpublic 
education. In fact, the trend over time has been toward more aid with 
strings attached (i.e., " t ied, a id'* ) . Even indirect tax subsidization may 
beget direct regulation. The Internal Revenue Service (iRS) and its state 
counterparts are regu lators , and the potential sanctions at their disposal 
include the total loss of the school's tax-exempt status and the " 
concommitant loss of contributions from donors and from proceeds 
associated with school business and property holdings. Such a loss would 
affect a school's income in ways not associated with the imposition of 
court fines for not obeying other types of regulations, or with the loss 
of aid from ''child benefit" programs. IRS rulings have ranged from 
redisricting political lobbying activities of nonpublic schools to 
restricting segregationist admiss io^ policies. 

The latter restrictions merit closer examination. Current tax 
benefits to nonpublic schools have been viewed by civil rights advocates 
as mechanisms that frustrate the future desegregation of nonpublic 
schools. With Green v. Connally (1970), the U.S. Supreme Court forced 
the IRS to reconsider .whether all nonpublic schools were charitable 
organizations. Fol lowing Green , the IRS adopted nationwide procedures in 
line with the Supreme Cqur:t!s reasoning. Only schools with racially 
nondiscriminatory admissions policies were eligible for tax exemptions 
>^ from the IRS. Under pressure from civil rights groups and certain 
government ageTicies, including the Office of Civil Rights and the Equal 
Employment Opportunity Commission, the IRS in 1978 proposed more stringent 
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rules to compel nonpublic schools to tmke more sggressive steps towsrd 

desegregation. Schools thst did not comply would be threatened with the 

ultimate sanction, removal of their tax-exempt status. After reviewing 

the proposed guidelines, Congress passed an amendment that denied the IRS 

the funds necessary to enforce the new guidelines. Thf same issue has 

surfaced repeatedly in subsequent sessions of Congress. 

In addition, many states that attempt to regulate the curricula or 

teacher qualifications in n9npublic schools, inc luding many ••of those- 

states with more limited regulations and enforcement procedures, require 

that nonpublic schools comply with ^hese regulations before their students 

42 

can receive "in kind*' services from state and local agencies. Nowhere 
is this. more apparent than in the operation of-state and federal 
categorical aid programs. While most nonpub 1 ic schoo Is are affected by 
one or more of thie regulatory policies outlined above, only a few of the^se 
schools, those whose students receive categorical funding, are affected by 
the myriad state and federal regulations attached to categorical programs. 
This small subset of nonpublic schools *is subject to a greater degree of 
public. regulation than are schools that receive no categorical -aid. 

Regulations governing nonpublic school participation in handicapped 
education and compensatory education programs illustrate the range of 
public controls that can be exercised over nonpublic education. In states 
like California with large programs in handicapped education, private 
special education schools are regulated in much the same way as their 
counterparts in the public sector. To qualify for funding, these schools 
must satisfy state teacher certification requirements, State minimum 
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curriculum requirements, state due process snd student rights' procedures, 
and so forth. In contrast, nonpublic schools whose stildents qualify for 
Title I funds face fever regulations, but they still must submit to the 
authority of the local public schoolsys tem charged with moni tor ing 
compliance, performing student evaluations, and funding services/ This 
often means the preparation of detailed school-by-school program reviews 
by a special nonpublic schools Title I compliance review team of public 
and private school personnel. 

CONCLUSIONS 

The important question underlying current debate over tuition tax 
credits is not whether nonpublic schools should or should not be supported 
by public funds. Rathe^r, the e s's e n t i a 1 policy issue is whether the 
federal government should provide additional aid for a sector whose 
constituent parts are already beneficiaries of varying magnitudes of 
public support. When aid frpm both direct and indirect government sources 
yas added together using available data, it comprised mi estimated 
one-quarter of total nonpublic school r e sources ' from all public and 
private sources during the 1 9 70-7 1 school year. Given expanded aid 
programs over the last decade, it is very unlikely that the relative 
importance of government financial support' diminished with time. 

Moreover, since public aid and ^public regulatory policies are so 
inextricably intertwined, no d i s c u s sion o f alternative financial aid 
po 1 i c ie s - - i n c lu d i ng tuition tax c redi ts--should overlook the. probable 
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impact of e xp *nded ■ g ov'n r n»e n c regulation on the future operation ot 
nonpublic •cttoola. By 1 975, for nonpublic achoola to operate, 5 atatea 
mandated that thty m\\ atate accreditation requirementa , 13 atatea 

mandated that their teachera aatiafy atate certification requirementa, and 
46 sCatea mandated Vhat mihinjum curriculum requirementa be aatiafied. The 
f requenc ie s ; d f theae and oth*r regulatory policiea have gro%m nationwide 
over the p a 9 t- t wo decades. While numerous additional regulations are 
either untied to aid or are directed at the non-instructional program of 
nonpublic schools, a second trend over time has been toward more "tied 
aid" and greater regiil'ation of instructional programs. All programs of 
aid inevitably must dV.teritine standards of eligibility, the first s t^p 
toward defining what # school is':pr should be. As suggested by IRS 
attempts to .regulate nanpublic school admissions policies, subsidisation 
through tax policies/is an important vehicle for extending the scope of 
government control over the ijnternal operation of nonpublic schools. 
Moreover, as regulators of nonpublic education, the impact of educational 
and noneduc a t loi^^^^ag-eQC ies at all levels of government should not be 
overlooked in fu/ure depate over tuition tax credits. 

As this d i s c u 8^ io a ^ h as made clear, the current debate over tuition 
tax credits neeas to ^e expanded to encompass the larger policy context 
within which such a policy would operate if it we^e to pass legislative 
and judicial muster. Tuition tax credit would be% departure from 
existing federal tax p^o I i*c i e s . Under current law, t ax deduc t ions and 
exemptions provide ac| indirect source of aid for all nonprofit 
organizations, including ipost nonpublic schools. However, the Moynilian- 



Packvood bill and the Reagan proposal would use tax policy to provide more 
direct aid to nonpublic education. -It would do this by altering the 
primary^ rec ipi'ents of .^ax subsidies. Instead of the school or that 
school's benefactors being the principal recipients of public aid, as is 
the cas.e under present tax policies, both tax credit schemes would make 
Che con'siimeif'S of nonpublic eciucation — parents who send their children to 
nonpublic school3--the direct beneficiaries. In this way, tuition tax 
crejdits begin to look like exis^^ing *'child benefit)*' * programs , except that 
they would not show up ^s federal budgetary expenditures. 

This analogy has its limits, though. When one examines the purposes 
for wh ich this aid may be used, tuition t ax credit s are merely an 
extension of existing tax policy. With the credits, there would be no* 
apparent change in ]pub.l ic control exercised over the school's internal 
operations. However, by employing federal tax policy as the principal 
source of aid to nonpublic educaiti\sn, *tax credit, proposals could alter the 
importance of the federal government and the Internal Revenue Service 
(IRS)' as providers of aid. As noted earlier in Table 1, ^^^^ current 
system of aid the states and local governments provided almost two-thirds 
of^i^ll aid to nonpublic education during 1^0^71. That configuration and 
the importance of the IRS would undoubtedly change with the adoption of 
tuition tax credits. With these changes would cOme an increase in the^ 



absolute and relative magnitude of federal aid.^^ 

Compliance with government regulations is once again tied closely to 
the provision of public aid, and the trend over time has been toward more, 
not less "tied aid." Of course, with regard to the purposes of public 
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regulation/^ wide variation can be fou nd across proposed alternative 
. policies. The Reagan and Moynihan-Packwood tax credit proposals would 
extertd the existing system of regulations concerning tax subsidization to 
cover the provision of the new aid, Inthe proposed legislat ion , tax 
benefits to parents' whose child attends a nonpublic school wou Id be denied 
if that school practices racial discrimination in its admissions policies. 

Similar prohibitions would be exercised in the Office'^of Economic 
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Opportunity (OEO) and Coons -Sagarman voucher schemes. ' 

Perhaps one of the most important differences between the existing 

system of *'tied aid" and tuition tax credit proposals is the expanded role 

to be flayed by the Internal Revenue Service (iRS) as the principal 

f eaera 1 regu la tor oft nonpub lie education. When public funds are 

appropriated for an activity, then that activity is likely to come under 

much greater scrutiny than it would be, if sup'ported by revenues generated 

entirely within the private sector. This lesson is of ten forgot ten among 

advocates of tuition tax credits who emphasize that the aid is to families 

i ' ■ ■ ' 

and stud^ents, not to schools. Under cMrrent policy, schools a,re the 

targets of IRS oversight of proh ibi t ions against nond isct iminatary 

admissions policies. Under the new proposals, IRS powers would be 

expanded ^o include the examination of the tax records of those who are 

the ' new targets of regu lat ion , the parents of students attending nonpubTic 

school^. Moreover, the definition of what is a "school," which must be 

written into the law, will circumscribe the type of activity that can be 

subsidized. As various kinds of liberties are taken with a tuition tax 

creditT-such as its use by parents who are tutoring their own children in 
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the hortie **ther e. will be increasing pressures to define in great^^detai 1 
what type of 'School" is eligible for parental tax credits. Such 
intervention with respect to the constitutionality of the assistance or 
the Internal o pe r a t ions . o f private schools represents an important 
expansion of che scope of regulation'concerning nonpublic education. 
As the history of public support for private educatiotT'^ggests , that 
scope will only expand with growth in the magnitude of government 
financial aid. ' . 
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